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RESOLUTION

DE LA CRUZ, J.

This resolves the following:

1. Motion to Dismiss Case for Accused-Movant Sebullen
Based on Inordinate Delay, dated September 8, 2017;

2. The prosecution's Comment/Opposition (To Accused's
Motion to Dismiss Case for Accused-Movant Sebullen Based on
Inordinate Delay dated 8 September 2017), dated September 22,
2017; and

3. The prosecution's Motion for Reconsideration (Of the
Honorable Court's Resolution dated August 17, 2017), dated
September 4, 2017.
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Accused Sebullen's Motion to Dismiss

Accused Sebullen seeks the dismissal of the case on the
ground of inordinate delay, arguing that the Office of the
Ombudsman (OMB) conducted the preliminary investigation for
more than five (5) years thereby violating his right to a speedy
disposition of his case. He contends that the Information stemmed
from two Affidavit-Complaints of one Rito J. Abarientos: the first,
dated February 18, 2011, which was filed against accused Darell B.
Dela Flor and Remy S. Escander; and the other, dated August 8,
2011, which was filed against accused Sebullen and Dela Flor. The
Field Investigation Office (FIO) of OMB Visayas filed a Complaint,
dated March 21, 2014, against the accused for violation of Sec. 3(e)
of RA 3019, and Sec. 5(d) of PO 449, and for abuse of authority.
The accused were directed to file their respective counter-affidavits
in an Order, dated July 24, 2014. On May 4, 2016, the OMB issued
a resolution finding probable cause to charge all the accused of
violation of Sec. 5(d) of PO 449. The Information was filed before
this Court on December 19, 2016.

Accused Sebullen maintains that the preliminary investigation
does not commence from the time the respondents were ordered to
file their counter-affidavits, but at the time of filing of the complaint,
pursuant to Sec. 4, Rule 2 of the Rules of Procedure of the Office of
the Ombudsman, in relation to Sec. 3(a), Rule 112 of the Revised
Rules on Criminal Procedure. The accused asserts that the delay in
the preliminary investigation is not his fault but on the part of the
OMB. Such delay is not reasonable or justifiable, but is vexatious,
capricious and. oppressive. Moreover, the delay need not be
objected to during the preliminary investigation, following the ruling
in Remulla v. Sandiganbayan, where the Supreme Court held that "it
is the duty of the prosecutor to expedite the prosecution of the case
regardless of whether or not the accused objects to the delay."

Finally, accused Sebullen contends that considering that he
and and his eo-accused Dela Flor are similarly situated, and that the
Court had already dismissed the case against Dela Flor, then the
case against him should likewise be dismissed.

By way of comment/opposition, the prosecution avers that the
preliminary investigation does not automatically start upon the mere
filing of a complaint but should be reckoned after the evaluation,
verification and recommendation of the OMB investigators. This is
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called the fact-finding investigation phase which is separate and
distinct from the preliminary investigation proper of the complaint.
Prior to the filing of the formal criminal complaint, the accused was
not yet the subject of investigation. In the instant case, it was only
on March 21, 2014 when the OMB Graft Investigation Officer of the
FIO executed and signed the formal criminal complaint. Hence, from
the filing on said date until the filing of the Information on December
19, 2016, there was no inordinate delay in the conduct of the
preliminary investigation. Moreover, while the Joint Resolution,
dated May 4, 2016, finding probable cause to indict the accused
was approved on May 6, 2016, it has not attained finality in view of
the separate motions for reconsideration filed by accused Sebullen
and his eo-accused.

Finally, the prosecution points out that this is the first time that
accused Sebullen raised the issue of inordinate delay.

The motion is impressed with merit.

As borne by the records, accused Sebullen's eo-accused Dela
Flor earlier filed an undated Motion to Dismiss on the ground of
inordinate delay on the part of the OMB, pointing out that it took the
OMB more than five (5) years to complete the preliminary
investigation. In its Resolution, dated August 17, 2017, the Court
found accused Dela Flor's motion impressed with merit and ordered
the dismissal of the present case against him. Thus, in its aforesaid
Resolution, this Court ruled:

The Court finds accused Dela Flor's motion impressed with
merit.

In tHe determination of whether the defendant has been
denied his riqht to a speedy disposition of a case, the following may
be considered and balanced: (1) the length of delay; (2) the
reasons for the delay; (3) the assertion or failure to assert such
right by the accused; and (4) the prejudice caused by the delay.
None of these elements, however, is either a necessary or
sufficient condition; they are related and must be considered
together with other relevant circumstances. These factors have no
talismatic qualities as courts must still engage in a difficult and
sensitive balancing process.

The procedural precursors and circumstances of this case
support accused Dela Flor's position that the preliminary
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investigation took a protracted period to complete and the delay
was not sufficiently justified.

This case stemmed from the Affidavit-Complaint, dated
February 18, 2011, of one Rito J. Abarientos against accused Dela
Flor and his eo-accused Remy S. Escander which was received by
the OMB-Visayas, Regional Office VI, Iloilo City on February 21,
2011. The same complainant filed another Affidavit-Complaint,
dated August 8, 2011, for violation of Section 3(e) of Republic Act
3019, otherwise known as the Anti-Graft and Corrupt Practies Act,
against accused Dela Flor and his eo-accused Larry O. Sebullen.

Acting on the two (2) affidavit-complaints, the Field
Investigation Office (FIO) of the OMB-Visayas (lIoilo City), filed a
Complaint, dated March 21, 2014 with the OMB-Visayas (Cebu
City) against accused Dela Flor, Escander, and Sebullen for
violation of Section 3(e) of RA 3019, Section 5(d) of PO 449, and
for abuse of authority.

In an Order, dated July 24, 2014, the OMB-Visayas (Cebu
City), directed the accused to file their respective counter-affidavits
which they complied with.

On May 4, 2016, the OMB-Main Office issued a Joint
Resolution, dismissing the charge for violation of Section 3(e) of RA
3019 and the administrative case for abuse of authority, but found
probable cause to indict accused Dela Flor, Escander and Sebullen
for violation of Section 5(d) of PO 449. The joint resolution was
approved by Ombudsman Conch ita Carpio-Morales on May 6,
2016.

1
On May 30, 2016, accused Dela Flor moved for the

reconsideration of the May 4, 2016 Joint Resolution, but the same
was deniedin an Order, dated July 8, 2016, which was approved
by the Ombudsman on July 18, 2016.

On December 19, 2016, the instant Information was filed
before this Court.

The . records will show that indeed, the preliminary
investigation rolled for more than five (5) years counted from the
filing of the complaint-affidavit of complainant Abarientos in
February or .August 2011 to the filing of the Information before the
Sandiganbayan on December 19, 2016.

,
The Court takes exception to the prosecution's contention

that the period of preliminary investigation should be reckoned only
upon the filing of the formal criminal complaint. This postulation is
inconsistent to the pronouncement in Torres v. Sandiganbayan,
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where the Supreme Court held that preliminary investigation also
covers the fact-finding stage. Thus:

We find it necessary to emphasize that the speedy
disposition of cases covers not only the period within which the
preliminary investigation was conducted, but also all stages to
which the accused is subjected, even including fact-finding
investigations conducted prior to the preliminary investigation
proper. We explained in Dansal v. Fernandez, Sr.:

Initially embodied in Section 16, Article IV of the 1973
Constitution, the aforesaid constitutional provision is one of three
provisions mandating speedier dispensation of justice. It
guarantees the right of all persons to "a speedy disposition
of their case"; includes within its contemplation the periods
before, during and after trial, and affords broader protection
than Section 14(2), which guarantees just the right to a speedy
trial. It is more embracing than the protection under Article VII,
Section 15, which covers only the period after the submission of
the case. The present constitutional provision applies to civil,
criminal and administrative cases. (citations omitted; emphasis
supplied)

The prosecution has not offered any acceptable explanation
for the more than 5-year delay in the conduct of the preliminary
investiqation. It simply recited the timeline of the investigation
which is not disputed anyway. There is no proof either, much less,
an allegation, that the case involves intricate facts, voluminous
records, or ~omplex issues.

The unexplained delay weighs against the prosecution to a
large exten~ that the failure of accused Dela Fiar to invoke his right
to speedy disposition of his case at the first instance, cannot even
at least strike a balance or compensate the unjustified lag. The
Supreme Court in the mare recent case of Remulla has clarified
that the utter failure of the prosecution to explain the delay in the
proceedings outweighs the lack of follow-ups from the accused.
The High; Tribunal said so after reconciling the seeming
inconsistencies in the pronouncements of the Supreme Court in the
cases of Tilendo v. Ombudsman, Guerrero v. CA, Bernat v.
Sandiganbayan, and Tello v. People (first set), and the cases of
Coscolluela, v. Sandiganbayan and its related cases (second set).
Thus: .1

J

t
The first set of cases shows that the criminal cases were

not dismissed because of the non-assertion of the accused of
their right to a speedy disposition of cases or speedy trial. Other
factors in the balancing test were also considered by the Court,
particularly, the reason for the delay in the proceedings and the
prejudice caused by the delay.

, In Guerrero and Bernat, it was held that the delay was
acceptable because there was a necessity to retake the
testimonies of the witnesses due to the lost TSN. The courts
could not have adjudicated the case without the TSN. On the
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other nand, in Tilendo, the Court accepted the explanation of the
OSP that there was no inordinate delay because the NBI's
inquiry: was not part of the preliminary investigation. Hence, as
the length of delay in these cases were properly justified by the
proseoution and the accused therein failed to take steps to
accelerate their cases, the Court found that there was no
prejudice caused, which would warrant the assertion of their right
to a speedy disposition of cases.

In the second set of cases, the lengthy delay in the
proceedings against the accused therein was not satisfactorily
explained. In Cervantes, the prosecution provided a lackluster
excuse that there was no inordinate delay because the case was
not politically motivated. In People, the filing of the case in court
was drastically delayed because it was subjected to unnecessary
reviews, and the Ombudsman basically failed to decide whether
to file the case or not. In Inocentes, there was unwarranted
delay in the filing of the case due to the lethargic transfer of the
records from the RTC to the Sandiganbayan. Finally, in
Coscol!uela, the Ombudsman could not give an explanation why
the preliminary investigation was delayed for six years.

Essentially, the Court found in those cases that the State
miserably failed to give an acceptable reason for the extensive
delay. 'Due to the manifest prejudice caused to the accused
therein, the Court no longer gave weighty consideration to their
lack of objection during the period of delay. It was emphasized in
those cases that it was the duty of the prosecutor to expedite the
prosecution of the case regardless if the accused failed to object
to the delay.

WHEREFORE, in light of all the foregoing, accused Dela
Flor's motion to dismiss is hereby GRANTED, and the instant case
is hereby ordered DISMISSED, for violation of the right of accused
Dela Flor to a speedy disposition of his case.

Considering that this dismissal is tantamount to an acquittal,
the hold departure order issued against accused Dela Flor by
reason of this case is hereby LIFTED and SET ASIDE, and the
bond he posted for his provisional liberty is ordered RELEASED,
subject to the usual accounting and auditing procedures.

SO ORDERED.

There being no dispute that accused Dela Fiar and Sebullen
are similarly situated, the Court's ruling in the above-cited
Resolution, dated August 17, 2017, dismissing the case against
Dela Fiar, should likewise apply to accused Sebullen as he was also
deprived of his right to a speedy disposition of his case.

Motion for Reconsideration of the
Resolution, dated August 17, 2017
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The prosecution seeks reconsideration of this Court's
Resolution, dated August 17, 2017, which dismissed the case
against accused Dela Flor on account of inordinate delay. The
prosecution submits that while there was delay, it was not whimsical
or capricious. The period between the filing of the affidavit-complaint
in February or August 2011 up to the filing of the Information on
December 19, 2016 was reasonably utilized by the OMB
investigators to conduct preliminary investigation. This included
issuance of orders; evaluation, examination and confirmation of
allegations; and preparation of the investigation report, including the
drafting and finalization of the Resolution and the Order, to ensure
due process.

The prosecution reiterates that accused Dela Flor did not
question the supposed prolonged investigation. Thus, such wait and
see attitude of Dela Flor should not be given premium but should be
taken as a waiver to raise his right to speedy disposition. There is
also nothing in the records that will suggest that the preliminary
investigation was conducted in a scandalous, annoying, irregular
and unjust manner. As held in jurisprudence, prejudice must not be
conjectural or of dubious invocations.

Finally, the prosecution points out that this Court, in its
Resolution, dated December 22, 2016, found probable cause for the
purpose of issuing a warrant of arrest against the accused.

The motion is bereft of merit.

It is well-settled that there is a distinction between the two
kinds of probable cause determination. The executive determination
of probable cause is one made during preliminary investigation. It is
a function that properly pertains to the public prosecutor who is
given a broad discretion to determine whether probable cause exists
and to charge those whom he believes to have committed the crime
as defined by law and thus should be held for trial.' On the other
hand, the judicial determination of probable cause is one made by
the judge to ascertain whether a warrant of arrest should be issued
against the accused.

Thus, this Court's finding of probable cause for the issuance of
warrants of arrest against the accused is simply to address the

1 Hao v. People of the Philippines, September 17, 2014, 735 SeRA 312,328-329
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necessity of placing the accused under custody in order not to
frustrate the ends of justice." It is not in any way determinative as to
whether or not there was inordinate delay in the conduct of the
preliminary investigation by the OMB.

As to the other arguments of the prosecution, this Court finds
that they are a mere reiteration and rehashed versions of the
arguments in its Comment/Opposition, dated August 8, 2017, and
the same have already been judiciously considered by this Court in
its assailed Resolution. Hence, there is no cogent and compelling
reason to discuss the same.

In Komatsu Industries (Phils.) Inc. v. Court of Appea/s,3 the
Supreme Court held:

In the same manner, we readily found that, despite the
lengthy and repetitious submissions of petitioner in its pleadings
filed with this Court as earlier enumerated, all the arguments
therein are also mere rehashed versions of what it posited before
respondent court. We have patiently given petitioner's postulates
the corresponding thorough and objective review but, on the real
and proper issues so completely and competently discussed and
resolved by respondent court, petitioner's obvious convolutions of
the same arguments are evidently unavailing. xxx

In Panlilio v. COMELEC,4 it was held:

A cursory reading of the motion for reconsideration shows
that the grounds raised therein were a mere rehash of the ground
raised in his Answer, which prayed for the dismissal of the election
protest. There was no point in reiterating and discussing anew the
issues previously resolved.

Similarly, In People of the Philippines v. Agacer,5 it was
explained that:

Appellants' contention that the prosecution's evidence is
insufficient to prove conspiracy and treachery is a mere rehash of
their argument set forth in their brief, which we already considered,
weighed and resolved before we rendered the Decision sought to
be reconsidered. It is not a new issue that needs further judicial
determination. There is therefore no necessity to discuss and rule

2 Ibid, p. 329
3 April 24, 1998, 289 SeRA 604, 620
4 July 15, 2009, 593 seRA 139, 149
5 January 7,2013,688 seRA 42,46-47
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again on this ground since this would be a useless formality of
ritual invariably involving merely a reiteration of the reasons
already set ,forth in the judgment or final order for rejecting the
arguments advanced by the movant.

"

WHEREFORE, in light of all the foregoing, the Court hereby
resolves as follows:

1. To GRANT the Motion to Dismiss Case for Accused-
Movant Sebullen Based on Inordinate Delay, dated September 8,
2017. Accordingly, the case against accused Larry Opao Sebullen is
hereby DISMISSED, for violation of his constitutional right to a
speedy disposition of his case.

The hold-departure order issued by this Court against accused
Sebullen is hereby LIFTED and SET ASIDE, and the bond he
posted for his provisional liberty is ordered RELEASED, subject to
the usual accounting and auditing procedures.

2. To DENY the prosecution's Motion for Reconsideration
(Of the Honorable Court's Resolution dated August 17, 2017), dated
September 4,' 2017, for lack of merit.

SO ORDERED.

EFREN ~ ~ LA CRUZ
Asso'~~t: Justice

,u,utr4it 4W\ AlWA.fJ
GERALDINE FAITH A. ECONG

Associate, Justice

~~~ llll.CtLt~tr-----
L.....,,~_RDOM. CALDONA

Associate Justice


